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JUDGMENT 

The present proceedings have arisen out of an application under 

Section 125, CrPC. 

1. The petitioner submits that on 25/12/11 the opposite party 

(hereinafter referred to as the OP) allured her and took her to his 
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home and kept her there. Later on, the villagers got together and 

solemnized the marriage of the petitioner with the OP in accordance 

with the rites. For a period of around 6 months following their 

marriage, both of them led their conjugal life. But with the passage 

of time the OP and his mother, that is the petitioner‟s mother-in-law, 

started tormenting the petitioner demanding dowry. At the time of 

the wedding of the parties, the petitioner‟s parents had given certain 

articles along with the petitioner commensurate with their capacity. 

Despite the same, the petitioner‟s husband and her mother-in-law 

did not rest content with the same and committed various acts of 

torture on the petitioner demanding dowry from her.  

2. The petitioner has further submitted that several times the OP 

had thrown her out of her matrimonial home and finding no other 

alternative, she had to take shelter at her parental home. At the 

initiative of her parents, after compromising the matter with the OP, 

she was taken back to her matrimonial home. The petitioner was 

pursuing her education at Azad Memorial High Madrassa. The OP 

had forbidden her education and over dowry demands the OP 

physically tortured the petitioner and exerted mental pressure on 

her. In this way, the petitioner gave birth to a female child. On 

20/05/13, the OP drove the petitioner out of her matrimonial home 

after retaining her daughter. Leaving the petitioner to fend for 

herself, the OP refused to offer any sort of maintenance to the 

petitioner for sustaining her life as a result of which left with no 

other alternative, the petitioner has been compelled to take refuge 

at the house of her parents living her life amidst a great deal of 

hardship on account of the limited earnings of her father. 

3.  The petitioner further submits that the OP has a salaried job in a 

non- governmental organization in an appointed capacity. He also 

has additional sources of earnings from which he earns around Rs. 

10,000/- per month. The OP has sufficient means to maintain the 

petitioner. On the other hand, it would be impossible on the part of 
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the petitioner to live her life if she does not receive maintenance 

from the OP. On the above facts, the petitioner has prayed for an 

order of maintenance allowance at the rate of Rs. 4000/- per month 

for herself. 

4. The OP contested the case by filing his written statement wherein 

he has admitted the factum of his marriage with the petitioner, 

about the birth of a female child out of their wedlock but denied all 

the other allegations levelled against him by the petitioner including 

the allegations of physical and mental torture on the petitioner over 

dowry demands. The OP alleges that since the day of his marriage 

with the petitioner, she called him various names humiliating him for 

his physical appearance telling him that she had ruined her life by 

marrying the OP. She also used to pick up quarrels with the OP over 

trivial matters making a mountain out of a mole hill. The petitioner 

never accorded to the OP the status of a husband, did not prepare 

his meals on time and was never willing to attend to the aged 

parents of the OP.  

5. The OP also denied driving out the petitioner from her 

matrimonial home on 20/05/13. He alleges that the petitioner had 

voluntarily, without permission, gone to her father‟s house leaving 

behind her child. Later on, the OP had given the child to the OP 

through Tezpur Women Police. On several previous occasions also 

the petitioner went to her father‟s house without the permission of 

the OP. Later on, the OP, accompanied by some senior members of 

the village, was compelled to go and bring back the petitioner after 

a lot of entreaties. When the petitioner left for the final time, the OP 

once again went to bring her back but this time, the petitioner and 

her family members ill treated the OP and threw him out of the 

house threatening to assault him and then harassed the OP by 

lodging a false case against him in connection with which he was 

confined in judicial custody.  
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6. The OP further submits that he has no such income as mentioned 

in the petition. The petitioner has to provide maintenance to his 

aged parents. Accordingly, the OP has prayed for dismissal of the 

petitioner‟s prayer for maintenance. 

7. On the basis of the aforesaid facts, the following are the issues 

for determination: 

(i) Whether the petitioner is the wife of the OP? 

(ii) Whether the petitioner refused to live with the OP without just 

ground? 

(iii) Whether the petitioner is unable to maintain herself? 

(iv) Whether the OP has neglected to maintain the petitioner? 

(v) Whether the petitioner is entitled to maintenance and if so, from 

which date, from the date of application or order? 

8. In order to establish her case, the petitioner tendered the 

evidence of 4 witnesses including herself. The OP did not lead any 

evidence on his behalf. The arguments of the learned counsels were 

heard.  

9. Discussion, Decision and Reason thereof 

Issue (i) Whether the petitioner is the wife of the OP? 

10. The factum of marriage between the parties being not in 

dispute, the issue at hand, to my mind, does not require any further 

discussion. Hence issue (i) is decided in the affirmative in favour of 

the petitioner. 

Issue (ii) Whether the petitioner refused to live with the OP 

without just ground? 
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11. The petitioner has alleged that she was compelled to leave the 

house of the OP on account of physical and mental torture 

perpetrated on her by the OP. The OP‟s case, on the other hand, is 

that no cruelty as alleged was inflicted on her and that the petitioner 

voluntarily left her matrimonial home. Now, the existence of cruelty 

or otherwise is to be assessed on a scale of preponderance of 

probabilities.  

12. Deposing as PW1, the petitioner stated that after marriage, the 

OP, under the influence of alcohol used to physically torture her. He 

was also into gambling. The OP and his family members asked her 

to bring money from her father.  Her father is a daily wage labourer 

and could not afford to give any cash as demanded. The OP beat 

her up and threw her out of the matrimonial home after 6 months of 

marriage. According to PW2 whose house is stated to be at a 

distance of 1 kilo metre from the house of the OP, the petitioner told 

him that the OP had physically tortured her and had thrown her out 

of the matrimonial home. He does not know the reason of such 

torture as the same was a closed door affair. The petitioner was 

driven out of her matrimonial home after about a year of marriage. 

The OP drinks alcohol and is also into gambling. PW3, a neighbour 

of the OP would say that after their marriage there were frequent 

quarrels between the petitioner and OP‟s mother. The OP and his 

mother physically tortured the petitioner. She does not know the 

reasons for the same. She saw them beating up the petitioner on 

the road. The petitioner stayed at her matrimonial home for about 1 

year. When the petitioner was 3 months pregnant, the OP threw her 

out of the matrimonial home. Through the intervention of the 

villagers, the petitioner went back to the matrimonial home. But 

after the birth of a female child, there were repeated instances of 

torture on the petitioner and she was again driven out of her 

matrimonial home. Thereafter the petitioner took shelter at her 

father‟s house. According to PW4, after the marriage between the 
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petitioner and the OP, he physically tortured the petitioner. PW4 

further deposed that her paddy field is near the OP‟s house and she 

had engaged some labourers in the paddy field. When she went to 

the paddy field to give food to the labourers she herself saw that the 

OP dragged the petitioner by the hair and threw her out of the 

matrimonial home.  

13. Wading through the evidence of the PWs it is evincible that they 

have broadly corroborated each other on the aspect pertaining to 

the cruel treatment allegedly perpetrated by the OP on the 

petitioner. All the PWs were cross examined on this aspect in the 

course of which certain suggestions were put to each which were 

denied by the PWs. However, in their cross examination nothing 

could be elicited so as to dislodge the veracity of their claims. 

Learned counsel for the OP argued that if the petitioner was 

subjected to cruelty as alleged by her and she had sustained 

injuries, she ought to have furnished documents indicating the 

medical treatment that she had taken but she failed to do so.  I am 

not inclined to agree with the same because the existence of cruelty 

does not get ruled out simply on account of non-furnishing of 

medical documents by the petitioner to support her injuries when 

her allegations regarding the cruel treatment of the OP stands 

corroborated by the evidence of the other PWs. Sec. 125 CrPC is a 

social legislation meant to save women from vagrancy and 

destitution. The very object of this social legislation is likely to get 

frustrated if one sets out on a mission of insisting on strict 

compliance with all technicalities and finding loopholes in the 

evidence on record. 

14. Learned counsel for the OP has also argued that the petitioner 

voluntarily left her matrimonial home in order to pursue her 

education. Suggestions to that effect were put forth to PW1 and 

PW2 in their cross examination which were denied by both the PWs. 

In support of his argument, he drew my attention to the admission 
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on the part of PW1 in her cross examination to the effect that she 

was facing difficulty in maintaining the balance between her 

education and household work. However, no evidence has been 

adduced by the OP to substantiate his claims regarding the 

petitioner abandoning her matrimonial home on her own accord 

without any reasonable ground to pursue her studies. In her cross 

examination PW3 stated that the OP did not approve of the 

petitioner pursuing her studies. If that be so, denying access to 

education, to my mind, itself amounts to a form of mental cruelty. 

Further, simply because the petitioner admitted that maintaining 

balance between education and household chores was difficult for 

her, it cannot be inferred that she left her matrimonial home 

deliberately to fulfil her educational pursuits.  

15. At this juncture I may profitably refer to the decision of the 

Hon‟ble Gauhati High Court in Rupa Paul vs. Tapash Dhar 2013 

(1) GLT 485. Paragraph 9 of the judgment being relevant is quoted 

hereunder: 

“9. The essence of Section 125 of CrPC is to grant maintenance and 

not refusal of the same. The Courts exercising jurisdiction under 

Section 125 of CrPC must keep in mind the very object of the 

provision and appreciate the facts and circumstances keeping in 

mind the legislative intents and purposes. The Court must take into 

consideration the broader aspect of the law and should not get 

swayed by the technicalities and the pits and holes here and there in 

the evidence and materials on record. It should appreciate the facts 

with broader possibility and should not reject the prayer of 

maintenance, as a matter like other criminal cases, taking into 

consideration the technicalities. Maintenance is not for luxury but for 

survival. After marriage it is the duty of the husband to provide 

shelter and maintenance to the wife. If he neglects, the wife is 

legally entitled to have it through the Court by petition under this 

Section. While the wife, children and infirm parents approaching the 
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Court of law being helpless, for maintenance to survive, the court 

should not shut its eye and close the door which will definitely put 

the petitioner in duress, vagrancy and starvation. It is true that the 

maintenance should be allowed keeping in mind the ability of the 

OP, i.e. his income and other attending factors.”  

16. Appreciating the evidence on record in the light of the principles 

laid down by the Hon‟ble Gauhati High Court, it is held that the 

petitioner has been able to prove that she was subjected to cruelty 

by the OP and was thrown out of her matrimonial home by the OP. 

On the other hand, the OP has failed to prove that the petitioner 

voluntarily left her matrimonial home without any just ground. Thus 

issue (ii) stands decided in favour of the petitioner.  

Issue (iii) Whether the petitioner is unable to maintain 

herself? 

17. The petitioner has alleged in her petition that she is being 

maintained by her father at whose house she has been compelled to 

take refuge after being thrown out of her matrimonial home. In her 

examination-in-chief PW1 has reiterated her plea that she has no 

source of income and is dependent on her parents for her 

sustenance. PW2 has also stated that the petitioner is residing at her 

natal home and is sustained by her parents as she has no source of 

income of her own. Petitioner‟s plea regarding her inability to 

maintain herself has not been refuted by the OP in his written 

statement. Therefore, it is not in dispute between the parties that 

the petitioner has no source of income. Accordingly, issue (iii) is 

decided in the affirmative in favour of the petitioner.  

Issue (iv) Whether the OP has neglected to maintain the 

petitioner? 

18. In her evidence in chief PW1 stated that after she was ousted 

from her matrimonial home, she had gone back to her husband but 
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he refused to take her back. Since then the OP never came to take 

her back. The OP also did not give anything to her or her child 

towards their maintenance. PW2 stated that the OP never offered to 

take back the petitioner though panchayats were held three times in 

connection with the same. PW3 stated that since 2012 the petitioner 

had been staying with her father and since then the OP never came 

to take her back. PW4 deposed that the OP had not paid a single 

penny to the petitioner and her child.  

19. From the aforesaid assertions of the PWs it is clear that there is 

overwhelming evidence led before the court that after having been 

thrown out of her matrimonial home the OP did not volunteer to 

take her back nor did he pay anything to the petitioner and her child 

for their sustenance. During cross examination it was suggested to 

PW1 that that the OP came to her father‟s place several times to 

take her back and that she refused to go back to his company.  

20. The aforesaid suggestion was denied by the PW1. Needless to 

say that mere suggestion without the backing of any evidence would 

be of no assistance to the OP especially taking into account the fact 

that their credibility could not be dented so as to lead me to 

disbelieve their testimonies. Therefore, what is established is that in 

spite of knowing well that the petitioner had no means to support 

herself, she was left to fend for herself at her parental house. Such 

a conduct on the part of the OP manifests sheer negligence on his 

part in fulfilling his marital obligation of providing maintenance 

towards the petitioner. Accordingly, issue (iv) stands decided in 

favour of the petitioner.  

Issue (v) Whether the petitioner is entitled to maintenance 

and if so, from which date, from the date of application or 

order? 
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21. Appreciating the evidence on record and the decisions arrived at 

on the foregoing issues for determination it is held that the 

petitioner is entitled to maintenance from the OP. There is nothing 

to show that the OP suffers from any infirmity. He is an able bodied 

man and has a legal and moral obligation to support his wife.  

22. Next, the quantum of maintenance to be awarded is to be 

determined. The proceedings under Section 125 CrPC are quasi 

criminal and extent of proof required is not of „proof beyond 

reasonable doubt‟ but the parties are required to prove their 

respective cases by „preponderance of probabilities‟. It is a settled 

law that the petitioner shall be entitled to receive such maintenance 

as is consistent with the life style and living standard of the OP.  

23. The petitioner has duly testified in support of her case and has 

stated that she has no source of income and burden of proof has 

been discharged by the petitioner. It is thus irrefutable that the 

petitioner is entirely dependent for her maintenance and subsistence 

on the OP. As such the petitioner is the prime responsibility of the 

OP and he is under moral and legal duty to prevent her from 

vagrancy and from being left at the mercy of destiny. Being the 

husband of the petitioner, the OP cannot be absolved of his liability 

to maintain the petitioner. The petitioner averred in the petition that 

the OP has a salaried job in a non- governmental organization and 

that he also has additional sources of earnings from which he earns 

around Rs. 10,000/- per month. However in her evidence in chief 

she deposed that the OP works as a labourer. PW2 has also deposed 

that the OP works as a labourer. 

24. In his WS, the OP has not stated anything as to what his actual 

income is. He has evasively denied that he has no source of income 

as claimed by the petitioner in her petition and that he has to look 

after his aged parents. No suggestion was put forth to PW1 and 

PW2 to the effect that the OP does not work as a labourer. 
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25. Weighing the evidence on record on a scale of preponderance of 

probabilities, the income of the OP is assessed to be Rs. 7000/- per 

month especially taking into account the fact that now- a- days even 

a daily wage labourer earns an income of Rs. 250/- Rs. 300/- per 

day. Taking into account the income of the OP and the requirements 

of the petitioner given the increasing cost of living and the expenses 

of an adult woman, it is held that an amount of Rs. 2000/- (Rupees 

Two Thousand) per month for the petitioner from the date of order 

would be the proper maintenance allowance from the OP.  

ORDER 

26. Scrutinizing the materials on record, I am of the considered 

opinion that the OP, namely, Ashikur Husain has wilfully neglected 

the petitioner, namely, Sahida Khatun, his legally married wife and 

refused to maintain her in spite of having sufficient means to do so. 

Hence the petition filed by the petitioner is allowed on contest 

directing the OP to pay as maintenance a sum of Rs. 2000/- (Rupees 

Two Thousand) only per month to the petitioner with effect from 

today, i.e., 08/12/15. 

27. The judgment is delivered and operative part of the same is 

pronounced in the open court today, on the 8th day of December, 

2015 under my hand and the seal of this Court.      

28. Furnish a free copy of the judgment to the petitioner. 

 

                                                                             

                                                                                      Jayashree Bora 
                                                                    Judicial Magistrate First Class 
                                                                                     Sonitpur, Tezpur   
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APPENDIX 

 
 

PETITIONER’S EXHIBITS: 

NONE 

OPPOSITE PARTY’S EXHIBITS: 

NONE 

PETITIONER’S WITNESSES: 

PW1- Sahida Khatun 

PW2- Md. Alauddin 

PW3- Julekha Khatun 

PW4- Sohura Khatun 

OPPOSITE PARTY’S WITNESS(S): 

NONE 

 

                                                                                                                                         

Jayashree Bora 

                                         Judicial Magistrate First Class 

             Sonitpur, Tezpur 


